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1.- Introduction:

Pastoralists are considered one of the most vulnerable human groups in the world. This situation is due to the difficulties they face for the use of their grazing lands and the nomadic character of their way of life.

The Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous peoples, on his annual report of 2007 (A/HRC/4/32), stated that pastoralist peoples are one of the main challenges for indigenous peoples in the future and recommended that “development projects that allow pastoral peoples, if they so wish, to preserve their way of life and the traditional lands required for them to do so should be developed with indigenous participation.” (§41).

2.- The rights of nomadic peoples and the international framework of human rights

Pastoralists enjoy all the human rights recognized to all human beings and some additional rights. 

Among the universal rights recognized to all, we may find the principles of non discrimination, equality before law, the right to establish their own associations, the right to work freely and the right to maintain their cultures and ways of life. 

Regarding specific rights, the international framework of human rights sets two different levels of protection: the rights recognized to all minorities and the rights recognized to indigenous peoples. In order to be able to enjoy these rights, pastoralist groups should 
be culturally different from the rest of the national population, as the Human Rights Committee has stated
.

· Rights recognized to nomadic peoples that are also minorities

The international jurisprudence on minorities is based mostly on the right to maintain their own cultures, including their own means of subsistence. The 1966 International Covenants  and the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, among others, recognize this right.

In that sense, the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities says that:

Article 4. 2. States shall take measures to create favourable conditions to enable persons belonging to minorities to express their characteristics and to develop their culture, language, religion, traditions and customs, except where specific practices are in violation of national law and contrary to international standards. 4. States should, where appropriate, take measures in the field of education, in order to encourage knowledge of the history, traditions, language and culture of the minorities existing within their territory. Persons belonging to minorities should have adequate opportunities to gain knowledge of the society as a whole. 5. States should consider appropriate measures so that persons belonging to minorities may participate fully in the economic progress and development in their country.

However, the main instrument regarding the right to maintain their own culture is the International Covenant on Civil and Political Rights, adopted in 1966 and ratified by 160 States. Particularly relevant is article 27:

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their own language.

The Human Rights Committee is the treaty body of this Covenant. In 1994, the Committee published its General Comment number 23 about the rights of minorities regarding the right to use their lands:

“3.2. The enjoyment of the rights to which article 27 relates does not prejudice the sovereignty and territorial integrity of a State party. At the same time, one or other aspect of the rights of individuals protected under that article - for example, to enjoy a particular culture - may consist in a way of life which is closely associated with territory and use of its resources. 2/ This may particularly be true of members of indigenous communities constituting a minority.”

In some individual complaints, the Committee maintain this interpretation and considers that article 27 also refers to the means of subsistence of minorities. Most of this jurisprudence refers to Saami people in Russia, Finland, Norway and Sweden. The Committee, in the case J. Lansman et al vs. Finland (CCPR/C/58/D/671/1995), stated that:

“10.2 It is undisputed that the authors are members of a minority within the meaning of article 27 of the Covenant and as such have the right to enjoy their own culture. It is also undisputed that reindeer husbandry is an essential element of their culture; that some of the authors practice other economic activities in order to gain supplementary income does not change this conclusion. The Committee recalls that economic activities may come within the ambit of article 27, if they are an essential element of the culture of an ethnic community.” 

The Committee arrived to the same conclusions in other cases, like Kitok vs. Sweden, I. Lansman et al. vs. Finland, among others.

In order to be entitled to enjoy this right, it is not necessary to be national or citizen.  Anybody that may pass through these lands or live shorts periods of time in the country may enjoy this right. In that sense, General Comment number 23 states:

5.2. Article 27 confers rights on persons belonging to minorities which "exist" in a State party. Given the nature and scope of the rights envisaged under that article, it is not relevant to determine the degree of permanence that the term "exist" connotes. Those rights simply are that individuals belonging to those minorities should not be denied the right, in community with members of their group, to enjoy their own culture, to practise their religion and speak their language. Just as they need not be nationals or citizens, they need not be permanent residents. 

The Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities confirmed these rights, establishing obligations for the States:

Article 1: 1. States shall protect the existence and the national or ethnic, cultural, religious and linguistic identity of minorities within their respective territories and shall encourage conditions for the promotion of that identity. 2. States shall adopt appropriate legislative and other measures to achieve those ends. 

Article 2.1. Persons belonging to national or ethnic, religious and linguistic minorities (hereinafter referred to as persons belonging to minorities) have the right to enjoy their own culture, to profess and practise their own religion, and to use their own language, in private and in public, freely and without interference or any form of discrimination. 

General Comment number 23 also considers that setting up natural reserves can not imply a limitation of the rights of minorities to practice their own means of subsistence that are relevant for their culture:

7. With regard to the exercise of the cultural rights protected under article 27, the Committee observes that culture manifests itself in many forms, including a particular way of life associated with the use of land resources, especially in the case of indigenous peoples. That right may include such traditional activities as fishing or hunting and the right to live in reserves protected by law. 5/ The enjoyment of those rights may require positive legal measures of protection and measures to ensure the effective participation of members of minority communities in decisions which affect them.

Other Committees, like the Committee on the Rights of the Child, have also paid attention to nomadic children. The Committee, on its Concluding Observations to Algeria, considered that (CRC/C/15/Add.76):

37. The Committee recommends that further steps be taken to ensure that nomadic children have access to education and health-care services through a system of specifically targeted education and health-care schemes which will allow these children to enjoy their right, in community with other members of their group, to their own culture, as stipulated in article 30 of the Convention.

In addition to the articles and documents mentioned above, the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities recognizes other rights such as:

Article 2.3. Persons belonging to minorities have the right to participate effectively in decisions on the national and, where appropriate, regional level concerning the minority to which they belong or the regions in which they live, in a manner not incompatible with national legislation. Persons belonging to minorities have the right to establish and maintain, without any discrimination, free and peaceful contacts with other members of their group and with persons belonging to other minorities, as well as contacts across frontiers with citizens of other States to whom they are related by national or ethnic, religious or linguistic ties.

Article 5. 1.  National policies and programmes shall be planned and implemented with due regard for the legitimate interests of persons belonging to minorities. 2. Programmes of cooperation and assistance among States should be planned and implemented with due regard for the legitimate interests of persons belonging to minorities.

· Rights recognized to nomadic indigenous peoples

Several nomadic peoples, especially in the African continent, are also considered indigenous peoples. Even though it is not possible to adopt a universal definition of indigenous peoples, indigenous peoples usually share common characteristics. These characteristics may or may not be found in a specific indigenous people:

“Priority in time, with respect to the occupation and use of a specific territory;  The voluntary perpetuation of cultural distinctiveness, which may include the aspects of language, social organization, religion and spiritual values, modes of production, laws and institutions; Self-identification, as well as recognition by other groups, or by State authorities, as a distinct collectivity; and an experience of subjugation, marginalization, dispossession, exclusion or discrimination, whether or not these conditions persist.”

There are some other definitions in the regional context, particularly in Africa, where pastoralists and hunter gatherer are considered a priori indigenous peoples.

Nowadays, two main international instruments (the ILO C169 Indigenous and Tribal Peoples Convention and the Declaration on the Rights of Indigenous Peoples) recognize a wide range of rights to indigenous peoples: the right to maintain and practice their cultures and institutions, the right to participate in any decision that may affect them (including the right to be consulted), the right to maintain and teach their languages, the right to intercultural and bilingual education, the right to have access to national health systems and the right to practice their own medicine. The Declaration on the Rights of Indigenous Peoples also recognizes the right to self-determination.

Two main rights are particularly relevant for nomadic peoples and should be added to the provisions recognized to minorities: the right to maintain their own cultures and the right to use their grazing lands. 

The right to maintain their own cultures has been developed by ILO C169 Indigenous and Tribal Peoples Convention and the Declaration on the Rights of Indigenous Peoples. 

ILO C 169 is mandatory for the States that have ratified it (mostly from Europe and Latin America) and states:

Article 4. 1. Special measures shall be adopted as appropriate for safeguarding the persons, institutions, property, labour, cultures and environment of the peoples concerned. 2. Such special measures shall not be contrary to the freely-expressed wishes of the peoples concerned.

Article 5:  In applying the provisions of this Convention: (a) the social, cultural, religious and spiritual values and practices of these peoples shall be recognised and protected, and due account shall be taken of the nature of the problems which face them both as groups and as individuals; (b) the integrity of the values, practices and institutions of these peoples shall be respected; (c) policies aimed at mitigating the difficulties experienced by these peoples in facing new conditions of life and work shall be adopted, with the participation and co-operation of the peoples affected.

Two articles from the Declaration on the Rights of indigenous peoples are very important for nomadic indigenous peoples:

Article 8. 1. Indigenous peoples and individuals have the right not to be subjected to forced assimilation or destruction of their culture.

Article 20. 1.
Indigenous peoples have the right to maintain and develop their political, economic and social systems or institutions, to be secure in the enjoyment of their own means of subsistence and development, and to engage freely in all their traditional and other economic activities. 2. Indigenous peoples deprived of their means of subsistence and development are entitled to just and fair redress. 

However, the main issue for nomadic indigenous peoples is the right to use their grazing and passing lands. It has been reported that, in some cases, these lands have been used for agriculture and as natural reserves (A/HRC/4/32/Add.3 §65-68 y E/CN.4/2003/90 §23).  Pastoralists may also suffer limitations in their access to water (A/HRC/4/32, §40).

Articles 13 and 14 of the ILO C169 Indigenous and Tribal Peoples Convention are particularly relevant for nomadic indigenous peoples, since they recognize rights based on the use of lands:

Article 13.1. In applying the provisions of this Part of the Convention governments shall respect the special importance for the cultures and spiritual values of the peoples concerned of their relationship with the lands or territories, or both as applicable, which they occupy or otherwise use, and in particular the collective aspects of this relationship.

Article 14. 1. The rights of ownership and possession of the peoples concerned over the lands which they traditionally occupy shall be recognised. In addition, measures shall be taken in appropriate cases to safeguard the right of the peoples concerned to use lands not exclusively occupied by them, but to which they have traditionally had access for their subsistence and traditional activities. Particular attention shall be paid to the situation of nomadic peoples and shifting cultivators in this respect .2. Governments shall take steps as necessary to identify the lands which the peoples concerned traditionally occupy, and to guarantee effective protection of their rights of ownership and possession. 3. Adequate procedures shall be established within the national legal system to resolve land claims by the peoples concerned.

The Declaration on the Rights of indigenous peoples also states:

Article 25. Indigenous peoples have the right to maintain and strengthen their distinctive spiritual relationship with their traditionally owned or otherwise occupied and used lands, territories, waters and coastal seas and other resources and to uphold their responsibilities to future generations in this regard.

Article 26. 1. Indigenous peoples have the right to the lands, territories and resources which they have traditionally owned, occupied or otherwise used or acquired.

The Committee on the Elimination of Racial Discrimination shares the same interpretation in its General Comment number 23 on indigenous peoples:

The Committee especially calls upon States parties to recognize and protect the rights of indigenous peoples to own, develop, control and use their communal lands, territories and resources and, where they have been deprived of their lands and territories traditionally owned or otherwise inhabited or used without their free and informed consent, to take steps to return those lands and territories. 

Therefore, the right to land is not only based on possession, but also on the traditional use that indigenous peoples may have enjoyed. Furthermore, it is not necessary a permanent residence or use of the land to enjoy this right. 

3.- The African Commission of Human and Peoples Rights (ACHPR) and the pastoralist peoples in Africa

In 2005, the ACHPR adopted the “Report of the African Commission’s Working Group of Experts on Indigenous Populations/Communities”. This report is the main instrument for the recognition of indigenous peoples’ rights in Africa. It considers that indigenous peoples in Africa are mainly pastoralists and hunter gatherer:

To summarize briefly the overall characteristics of the groups identifying themselves as indigenous peoples: their cultures and ways of life differ considerably from the dominant society and their cultures are under threat, in some cases to the extent of extinction. A key characteristic for most of them is that the survival of their particular way of life depends on access and rights to their traditional land and the natural resources thereon. They suffer from discrimination as they are being regarded as less developed and less advanced than other more dominant sectors of society. They often live in inaccessible regions, often geographically isolated and suffer from various forms of marginalisation, both politically and socially. They are subject to domination and exploitation within national political and economic structures that are commonly designed to reflect the interests and activities of the national majority. This discrimination, domination and marginalisation violates their human rights as peoples/communities, threatens the continuation of their cultures and ways of life and prevents them from being able to genuinely participate in deciding on their own future and forms of development.

The report includes references to the main human rights violations experienced by African indigenous peoples, such as the violation of their rights to their lands and resources, to health and education, to their existence and own development, to enjoy their cultural rights, denegation of justice, and non recognition of their rights in the national constitutions and laws, among others. 

According to the ACHPR, all nomadic peoples in Africa should enjoy all the rights recognized to indigenous peoples. In addition to that, “the African Commission has started to interpret the term ‘peoples’ in a manner that should allow indigenous people to also claim protection under Articles 19 – 24 of the African Charter” (page 79 of the Report). Articles 19, 20, 21, 22, 23 and 24 of the African Charter state:

Article 19. All peoples shall be equal; they shall enjoy the same respect and shall have the same rights. Nothing shall justify the domination of a people by another.

Article 20. 1. All peoples shall have the right to existence. They shall have the unquestionable and inalienable right to self- determination. They shall freely determine their political status and shall pursue their economic and social development according to the policy they have freely chosen. 2. Colonized or oppressed peoples shall have the right to free themselves from the bonds of domination by resorting to any means recognized by the international community. 3. All peoples shall have the right to the assistance of the States parties to the present Charter in their liberation struggle against foreign domination, be it political, economic or cultural.

Article 21. 1. All peoples shall freely dispose of their wealth and natural resources. This right shall be exercised in the exclusive interest of the people. In no case shall a people be deprived of it. 2. In case of spoliation the dispossessed people shall have the right to the lawful recovery of its property as well as to an adequate compensation. 3. The free disposal of wealth and natural resources shall be exercised without prejudice to the obligation of promoting international economic cooperation based on mutual respect, equitable exchange and the principles of international law. 4. States parties to the present Charter shall individually and collectively exercise the right to free disposal of their wealth and natural resources with a view to strengthening African unity and solidarity. 5. States parties to the present Charter shall undertake to eliminate all forms of foreign economic exploitation particularly that practiced by international monopolies so as to enable their peoples to fully benefit from the advantages derived from their national resources.

Article 22. 1. All peoples shall have the right to their economic, social and cultural development with due regard to their freedom and identity and in the equal enjoyment of the common heritage of mankind. 2. States shall have the duty, individually or collectively, to ensure the exercise of the right to development.

Article 23. 1. All peoples shall have the right to national and international peace and security. The principles of solidarity and friendly relations implicitly affirmed by the Charter of the United Nations and reaffirmed by that of the Organization of African Unity shall govern relations between States. 2. For the purpose of strengthening peace, solidarity and friendly relations, States parties to the present Charter shall ensure that: (a) any individual enjoying the right of asylum under 12 of the present Charter shall not engage in subversive activities against his country of origin or any other State party to the present Charter; (b) their territories shall not be used as bases for subversive or terrorist activities against the people of any other State party to the present Charter.

Article 24. All peoples shall have the right to a general satisfactory environment favourable to their development.

4.- Mechanisms for the protection of these rights in the universal system of human rights. 

There are two main kinds of mechanisms: Special Procedures and Treaty Bodies.

Special Procedures, including the Special Rapporteur on the situation of human rights and fundamental foredooms of indigenous peoples, are independent experts that present their views on specific issues. Their mandate include visits to countries and presentation of communications to States regarding human rights violations.

Civil society is invited to collaborate with the Special Procedures mechanisms by:

· Supporting the visits of the Special Rapporteurs to their countries and the drafting of their annual reports. Civil society is invited to send information to the Special Rapporteurs and to their assistants. Additional information may be found at http://www.ohchr.org/english/bodies/chr/special/index.htm. 

· Sending accurate information about the human rights violations they may suffer. This information should be as specific as possible. Some forms are available at http://www.ohchr.org/english/bodies/chr/special/questionnaires.htm. This information should be sent to urgent-action@ohchr.org or Urgent Action-SPB. OHCHR-UNOG. 8-14 Avenue de la Paix. 1211 Geneva 10. Switzerland.

The Treaty Bodies have the mandate to supervise the fulfilment of the dispositions contained in some international treaties. Some of them (like CERD, CCPR, CAT and CEDAW) may receive individual complaints. However, as a general rule, the national legal and administrative system should have been exhausted prior to the submission of any complaint to the Committees. Additional information may be found at http://www.ohchr.org/english/about/publications/docs/fs7_s.pdf 

�	 According to the jurisprudence of the Committee, article 27 only apply to minorities. In the case Diergaardt et al vs. Namibia (Communication number 760/1997), the Committee stated that “Although the link of the Rehoboth community to the lands in question dates back some 125 years, it is not the result of a relationship that would have given rise to a distinctive culture. Furthermore, although the Rehoboth community bears distinctive properties as to the historical forms of self-government, the authors have failed to demonstrate how these factors would be based on their way of raising cattle.”


�	 E/CN.4/Sub.2/AC.4/1996/2, parragraph 69.







