





Legal Frameworks for REDD

Design and Implementation at the National Level






Legal Frameworks for REDD

Design and Implementation at the National Level

John Costenbader
Editor

IUCN Environmental Policy and Law Paper No. 77



The designation of geographical entities in this book, and the presentation of the material, do not imply
the expression of any opinion whatsoever on the part of IUCN or the German Federal Ministry for
Economic Cooperation and Development (BMZ) concerning the legal status of any country, territory,

or area, or of its authorities, or concerning the delimitation of its frontiers or boundaries.
The views expressed in this publication do not necessarily reflect those of IUCN or BMZ.

This publication has been made possible in part by funding from BMZ.

Published by:

Copyright:

Citation:

ISBN:

Cover design by:

Cover photo:
Layout by:
Produced by:
Printed by:

Available from:

IUCN, Gland, Switzerland in collaboration with the IUCN Environmental Law

Centre, Bonn, Germany

© 2009 International Union for Conservation of Nature and Natural Resources

Reproduction of this publication for educational or other non-commercial
purposes is authorized without prior written permission from the copyright

holder provided the source is fully acknowledged.

Reproduction of this publication for resale or other commercial purposes is

prohibited without prior written permission of the copyright holder.

Costenbader, John (Ed.) 2009. Legal Frameworks for REDD. Design and
Implementation at the National Level. IUCN, Gland, Switzerland. xiv + 200 pp.

978-2-8317-1211-6

IUCN Environmental Law Centre
dreamstime, Margouillat

medienwerkstatt hoppe, Sinzig

IUCN Environmental Law Centre

Druckerei Gerhards GmbH, Bonn, Germany

IUCN Publications Services
Rue Mauverney 28

1196 Gland

Switzerland

Tel +41 22999 0000

Fax +41 22999 0010
books@iucn.org
www.iucn.org/publications

A catalogue of IUCN publications is also available.

The text of this book is printed on Claro 90g/m? paper made from raw materials originating from
responsibly managed forests.



Table of Contents

o (=AY Vo] o [ ST UTT ix
ACKNOWIEAGEMENTS ...t e e e e e sne e e s e e e e sne e e e anreesennneesneeeean xi
LISt Of ACTONYIMIS. ..ttt ettt e e e ettt s e s ae e e e e b e e e s ne e e s amne e e e ne e e s nne e e snneeeeaneeesanneeenanneas Xiii
Part |
[ g1 (e Te [UTe7 1 o] o [P PSP P PRI 3
1 Ownership of Land, Forest and Carbon..........cccuiiciieiesieiiiieee et s e e e ee s 15
1.1 INErOAUCTION ... e e e e e s e e e e e s e nnneeeeeenan
1.2 Land and forest ownership and use rights
1.8 Nature of ownership rights or interest in the carbon or sequestration benefit ............. 23
1.4 CompPeting INTErESTS ....cciiiiiei i e s 30
1.5 CONCIUSIONS. ...eiiiiiie ittt e et e s s s e e s nee e e e b et e s neeesanneeaebeeesnee 33
2 Participation, Balancing of Rights and Interests, and Prior Informed Consent........cc..ccee..... 35
2.1 National legal provisions on partiCipation ... 36
2.2 Who may participate in REDD aCtivities?........cuuiieeiiiiiiiieeeriee et 39
2.3 Participation in decision making related 1o REDD ...........ccccoooiiiiiiiiieeeeiee e 49
2.4 Participation in REDD @CHVItIES....ccccureiiiiieieee et 54
P I @7 o] (o] D13 o] o 1RO 56
3 BeNefit SHariNg ...ci et e s 57
1 708 B [ oL [U T3 1o o PSPPSR 57
3.2 Benefit sharing UNder PES ..........ooi ittt s 58
3.3 National or sub-national framework ... s 62
3.4 REDD DBenefit INFIOWS ...ttt e e e 66
3.5 REDD benefit OUIOWS ....ccooieiiiiiee e 68
TG I @7 o (o] (D13 o] o 1= TP 79
4 Additionality and PErmManenCe ......uuuiiieieieiiiiiiiiii e e e s s e e s saannes 81
4.1 Meeting the preliminary hurdle of additionality ...........ccceeeiiiiiiiei e 81
4.2 Baseline deVEIOPMENT......cccii i it e e e e e e e e e e e e e e anr e reees 84
4.3 Ensuring permanence: Avoided leakage, possible safeguards, liability ...................... 91
N @70 Tod 11 ][] 1P 101



Summary and ReCOMMENAALIONS ......cccuuiieieeiciiiees et e e e e e et e e e e e sebeee e e s seesneeeeaeenan 103

1. Clarity, coherence and flexibility in legal frameworks ..........cccoveeeiriiiirieenineeeeeeeee 103
2. Substantive guiding PriNCIPIES .......cciiiiiiiieeee e 106
3. Short-term strategy vs. IoNg-term ViSION .......coccoivriiiiiiieeeiee e 108
Annex I:  Checklists for development of national REDD legal frameworks.........cccocceeeeieenrveenn. 111
Annex Il:  Checklist Chapter 1: Ownership of Land, Forests and Carbon .......cccccccccvveeeecciunneenn. 115
Checklist Chapter 2: Participation, Balancing of Rights and Interests,
and Prior Informed Consent .........coeceviieenesen e 117
Checklist Chapter 3: Benefit Sharing ......cccvveeeeeiieeeieee e e 119
Checklist Chapter 4: Additionality and Permanence..........cccocvevreiernieeeeeneeeneeee e 121
Part Il
ANNEX 1: COUNLIY STUIES...uuiiiii ettt e e e e s e e e e e e e e e sanre e e e e e s ntaeeeeeeennnreeeean 125
(O EY I (W o Y == v | SRR 125
1. Origin and background of REDD in Brazil ...........cccevieieeriiieeneeeeeeee e 125
2. Existing legal and policy frameWorK.........ccooceieiiiiiineeeeee e 126
3. (0= 15 ool g o311 o T=T = o] o J U SRN 129
4. REDD ODligatioNns .......eiiiiiieieeee ettt et 132
5. Framework for benefit Sharing ... 133
6. Information, participation and partnerships .........cccoceveieeneineneee e 135
7. AAItIONAITY ...t e e 136
8. CONCIUSIONS. ...ttt ettt st e e s ae e s e e sae e e ne e s n e e ne e eneenneenane 137
Case StUAY: CAMEIOON .....cecuuieiuieeeeetee et ettt e se e st e se e s st e sareesseesaseesaeesan e e aneeeneeeneeeneennnenane 139
1. Origin and background of REDD in Cameroon ...........cccevrceeeeireeeseeeesneeessreesenes 139
2. Existing legal and poliCy frameWork.........ccooceiriiieiiiieee e 140
3. Carbon OWNEISNIP ... e e e e e s s sane e e e e eaans 142
4. REDD obligations
5. Framework for benefit Sharing ........ccccoooeeriiiec e 145
6. Information, participation and partnerships .........ccccccveiieeriee e, 147
7. AAItIONAITY ... e 149
8. CONCIUSIONS. ...ttt ettt ettt ettt sse e en e s ae e e s e e sar e e be e e neeene e sneenneenane 150
CaSe StUAY: GUYENE ....eeeieeeiiieitieeeeeie ettt sttt s et e e ese e sae e e sseeean e e abeesneenneesneennnennne 151
1. Origin and background of REDD in GUY@NA.........cceirreeeriieeeesiee e e 151
2. Existing legal and poliCy frameWOrK.........ccoocueiiiiiiiiniieeeie e 152
3. [IE=TaTo JF-TaTo loz-Tg o Yo a TN )11V g T =] o 1 o 1N SO 158
4. REDD 0Bligations ......ceiiiiieiiei ettt 161
5. Framework for benefit Sharing ..o 162

Vi



Table of Contents

6. Information, participation and partnerships ........cccccceievccieer e 163

7. Yo [0 [ 170 g F= 11 42RO PP SSPTUPPPRN 166

8. (070] o1l [1 1] o] o 1= PSP 167
Case Study: Papua NEeW GUINEA......c..uiiiiiriieiieeieesiee sttt sne e e snne e 169
1. Origin and background of REDD in Papua New GUIN€a..........ccceeeeevrieeennienenns 169

2. Existing legal and poliCy frameWOorK.........ccooceiiirieiiiiieeeiee e 169

3. [IE=TaTo JF=TaTo [oz-Tg o Yo a T o1V g =T =] a1 o 1O 171

4. REDD 0Dbligations ......eoiiiiiiieee ettt et 174

5. Framework for benefit Sharing ..o 175

6. Information, participation and partnerships .........cccoceeveiieeeie e, 175

7. AAItIONAINTY et 177

8. (@7 ] o3 U1 o o 1= 3SR 179
RETEIENCES ...ttt sttt e e s et e e e e e e an et e e e s e s mse e e e e e sannneeeeeeennreeeean 181
(031 (=T I =Y o 11 =i oo FO PRSP P RURPP PPN 195
[T 4| PP PPPRTPRROE 195

(@7 100 1T 0o o PRSPPSOt 195

LG T8} g - SRS URE PPt 196
[T 1= PSSRt 196

[ aTo (0] 0 1= - ISP PPPRTPRROE 196
Papua NEW GUINEA......ccceiiiiiiie it cttee e e e et e e e e e e e e e snse e e e e s eentneeeeeeennseeeesennnens 197

L 71 71 =T TSP 197
Lo LU g o= SRR 197

vii






Foreword

The IUCN Environmental Law Programme (ELP) sends this book to print just weeks before Parties to
the United Nations Framework Convention on Climate Change (UNFCCC) will meet in Copenhagen for
the 15" Conference of the Parties (COP) to finalize a new climate agreement to replace or supplement
the Kyoto Protocol. Perhaps the best-developed of the new options expected in that agreement,
Reducing Emissions from Deforestation and Forest Degradation (REDD) poses a unique opportunity
for the world to simultaneously ‘get things right’ for both climate and forests. In recent years, policy
research has grown rapidly in the area of options for designing and implementing REDD regimes,
while far less analysis of the legal ramifications of such options has occurred. This is particularly
the case at the national level, where perhaps the greatest need for legal and policy understanding
relating to REDD is felt already. It is this gap that the ELP aims to address with its latest publication.

This book builds on related experience of the IUCN Environmental Law Centre in the areas of
Payments for Ecosystem Services (PES), Land Use, Land Use Change and Forestry (LULUCF)
under the Clean Development Mechanism (CDM) of the Kyoto Protocol, Access and Benefit Sharing
under the Convention on Biological Diversity (CBD) and climate governance under the UNFCCC.
Distilling a wide range of information and insights on REDD and forest carbon PES from legal and
policy experts, the publication presents a detailed overview of regulatory design and implementation
options specifically for a non-lawyer audience. The report is based on substantive findings from four
national case studies carefully chosen for their varying geographies, forest cover and deforestation
rates, and stages of REDD preparations.

The study concludes with the finding that although legal clarity is an essential prerequisite for
successful national REDD regimes, such clarity does not necessarily require countries rewriting their
existing legislative and regulatory frameworks, at least not immediately. Indeed, before creating any
new laws, many countries can take essential first steps by removing existing legal norms providing
incentives for deforestation and forest degradation. By phasing such work in the coming years in
their programs to achieve full REDD functionality, countries will be able to design and implement
regulatory systems providing the best fit for their unique national circumstances, be they entirely new
legal instruments or amendments, harmonization or reinterpretation of existing laws.

In order to design those systems, countries planning to host REDD activities should however begin
integrating legal assessments into their national planning as soon as possible. It is our hope that
this book can contribute towards such work and help promote socially positive and environmentally
sound REDD project activities, and thus deliver towards the IUCN vision of nature conservation and
sustainable development.

Dr. Alejandro Iza

Head, IUCN Environmental Law Programme
Director, IUCN Environmental Law Centre
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Introduction

John Costenbader*

Forests cover about one third of the Earth’s land surface,’ and provide services and resources
supporting human subsistence and well-being. Forest ecosystems are central to the livelihoods,
economic development, and cultural values of many citizens in developing countries. Forests also
host a great part of the planet’s terrestrial biodiversity and demand conservation and sustainable use.

Forests play an important role in the global carbon cycle, converting atmospheric carbon to organic
matter through photosynthesis. Forest carbon sinks store more carbon than both the atmosphere
and the world’s oil reserves together.2 But while forests remove carbon emitted by burning fossil
fuels, deforestation sends carbon back into the atmosphere. Although many temperate forests are
growing, sequestering more carbon, tropical forests are shrinking, releasing the carbon they store
into the atmosphere.?

Carbon emissions primarily from tropical deforestation (i.e., a permanent decrease in forest cover)
and forest degradation (i.e., a quality decrease related to factors like vegetation layer, fauna, and
soil, or the loss of carbon stocks on remaining forest land) make up an estimated 18 percent of the
total anthropogenic greenhouse gas (GHG) emissions in the land use, land-use change and forestry
sector.* Deforestation not only releases carbon into the atmosphere, but also has a negative impact on
biodiversity, watershed and soil protection, and local climate regulation.® The loss of the world’s tropical
forests is likely to have dramatic consequences for the global climate and precipitation system. For
example, studies of Australia’s drought suggest that deforestation of the continent’s native vegetation
may have reduced the cooling effect provided by evaporation from the tree canopy in the region.®

The social and economic consequences of the loss of ecosystem services provided by forests are
also potentially dramatic. Because of deforestation, forest-dependent poor in many regions of the
world face increasing difficulties in meeting their basic needs for energy, food, and clean water.

Legal Officer, IUCN Environmental Law Centre, Bonn, Germany; with substantial inputs from Annalisa
Savaresi (Research Fellow, Faculty of Law, University of Copenhagen); and Gavin Doyle and Simone
Schiele (Interns, IUCN Environmental Law Centre, Bonn, Germany).

1 FAO Forest Resources Assessment Programme. (2006). Global Forest Resource Assessment 2006. p. 12.
Rome, Italy: FAO.

2 Ibid., p. 14.

3 Ibid.

4 IPCC. (2007a). Climate Change 2007: The Physical Science Basis. Contribution of Working Group | to the
Fourth Assessment Report of the Intergovernmental Panel on Climate Change [Solomon, S. et al. (Eds)].
Cambridge, UK and New York NY, USA: Cambridge University Press.

5 Singh, P.P. (2008). “Exploring biodiversity and climate change benefits of community-based forest
management”. Global Environmental Change - Human and Policy Dimensions 18(3): pp. 468-478.

6 Deo, R. et al. (2009). “Impact of historical land cover change on daily indices of climate extremes including

droughts in eastern Australia”. Geophysical Research Letters 36: L08705.
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Efforts to halt deforestation in the tropics have so far been largely unsuccessful. However, recent
findings suggest that reducing deforestation may be a relatively inexpensive climate change mitigation
option, comparing favourably with the costs of lowering emissions in other sectors.”

In light of the actual and potential impacts of global climate change, the conservation of developing
country tropical forests has taken on new importance at the international level, due to their role in
mitigating global climate change. Since 2007, tackling emissions from deforestation has become
a centrepiece in negotiations over renewed commitments under the international regime to fight
climate change.® An effective international mechanism for Reducing Emissions from Deforestation
and Forest Degradation (REDD) under the United Nations Framework Convention for Climate Change
(UNFCCC) may enable developing countries to merge the goals of national forest protection with
their economic development, while helping combat climate change. REDD is therefore an essential
element in a viable global climate policy framework, and has gained global attention as a potentially
effective and low-cost climate change mitigation option.®

This publication identifies and analyzes critical issues in the formulation and implementation
of national and sub-national legal frameworks for REDD activities. Lessons are drawn from the
wealth of national incentive-based mechanisms for rewarding the conservation of forest and other
ecosystem services that have been made conditional on performance criteria — known as Payments
for Environmental Services (PES), as well as the main legal options for their effective implementation.

Incentives for the conservation and sustainable use of forest carbon sequestration services are
different from PES for other ecosystem services, such as water purification or aesthetic landscape
enrichment. Ecosystem services all have to a certain degree the characteristics of public goods,
meaning that the service is available to everyone once it is provided (non-excludable) and that the
consumption of the service by one person does not or not immediately restrict the consumption
of the service by other people (non-rival). While no pure public good exists that fulfils these
characteristics entirely, carbon emission reductions have strong traits of a global public good (i.e.,
no one can be excluded from the enjoyment of global emissions reductions, nor does enjoyment in
one location reduce the availability of emissions reductions elsewhere). Additionally, the intangible
nature of carbon emissions reductions poses both mathematical challenges in their quantification,
and conceptual challenges for their regulation. As a result, incentives for REDD will require greater,
more sophisticated regulatory frameworks than other PES types. Indeed, as this publication will
demonstrate, a seamless network of laws will be required for the governance of REDD beyond
environmental and forest law, including such legal domains as property, investment and tax law, all
of which must be well-integrated and adaptive to new developments in science and policy.

7 IPCC. (2007b). Climate Change 2007: Mitigation. Contribution of Working Group Ill to the Fourth Assessment
Report of the Intergovernmental Panel on Climate Change [Metz, B. et al. (Eds)]. Cambridge, UK and New
York NY, USA: Cambridge University Press; Stern, N. (2006). Stern Review: The economics of climate
change. Cambridge, UK: Cambridge University Press.

8 UNFCCC/COP13, 2007. Reducing emissions from deforestation in developing countries: Approaches to
stimulate action. Decision 2/CP.13.

9 See IPCC (2007b), supra note 4; see also Stern, supra note 4.
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Introduction

From an economic perspective, carbon (or its reduction in emissions) is a “model commodity”, as it
only has one characteristic, which is its price. Once it is sold on an international market, regardless of
where a reduction occurs, it will lack identifying characteristics or unique features that sellers could
use to compete amongst each other. Therefore, sellers will be forced to compete based on price.
Such price competition, despite potential trade barriers and regulatory restrictions in importing
Annex | countries', is expected to favour tropical forest countries among developing countries, as
especially good conditions for forest growth in such countries should allow them to offer lower prices.
Nonetheless, stiff competition among developing tropical forest countries selling credits is likely to
occur. Countries with more stable investment environments, land ownership and use rights, and clear,
well enforced regulatory frameworks are expected to reap the greatest opportunities from REDD."?

For successful REDD regimes, national governments should guarantee that forests remain intact
and standing on a permanent basis. This outcome is more likely to occur via: fair and effective
treatment of ownership and land ownership and use rights; benefit sharing; monitoring, reporting,
and verification (MRV); access to information; and guarantee of public participation in future REDD
national legal frameworks. Although the greatest attention currently focuses on changing the
behaviours of countries with the highest deforestation rates, a well-designed international REDD
regime should also seek to reward countries traditionally maintaining their forests, so that they are
not under pressure to cut their own forests. Furthermore, while the international REDD regime may
focus primarily on carbon stocks and flows, the national legal frameworks should approach REDD
within the broader concept of governance of ecosystem services, accounting for the intrinsic values
of forests and their services.

10  Scherr, S. et al. (2004). For Services Rendered: The current status and future potential of markets for the
ecosystem services provided by tropical forests, p. 55. ITTO Technical Series No 21. Yokohama, Japan:
International Tropical Timber Organization (ITTO).

11 Annex | countries are developed countries with binding greenhouse gas emissions targets under the Kyoto
Protocol, and for the sake of this study which are assumed to have similar targets under a future climate
agreement including a REDD regime.

12 Ibid.



1. Drivers of deforestation and forest degradation™'*

Globally, a variety of direct and indirect deforestation drivers contribute to the current rate of global
deforestation. Deforestation is driven chiefly by agricultural conversion, forest product and natural
resource extraction and infrastructure development.’™ Forest degradation is largely driven by
the overuse of forest resources. In both scenarios, perverse incentives in regulations over land
and natural resources may play a substantial role as drivers of deforestation and forest degradation.

Before enacting any legal reform for forest conservation-related goals, governments would do well
to examine their laws and policies with a view to identifying any internal drivers of deforestation and
forest degradation. Ideally, new policy interventions providing “positive drivers” should be designed
to address both direct and indirect drivers of deforestation and forest degradation, which should start
by removing any existing perverse incentives in national and sub-national laws.

In a broad sense, the creation of incentives for the conservation and sustainable use of ecosystem
services is a correction of governments’ past failures to internalize environmental and social
externalities (i.e., those costs caused by production and consumption that are not compensated
by the actual price of a good in the market but paid for by actors outside the market transaction
itself). Regulatory and market failures account for the majority of environmental problems suffered
by humans, including climate change.® Not only have governments worldwide historically not
internalized costs such as those for carbon emissions in forest management policies, but many
have offered incentives (hereafter “perverse incentives”) for short-term economic growth that have
exacerbated negative impacts on environment and society.

Fundamentally, the opportunity cost of avoiding deforestation (i.e., the lost profits that could have
been achieved by cutting down forest) is generally very high, which can serve to nullify conservation
efforts. Lack of foresight and commercial awareness has rendered some forest conservation PES

13  Watson, R.T, Noble, I. and Bolin, B. (Eds) (2000). Land Use, Land-Use Change and Forestry. A Special
Report of the IPCC. Cambridge, UK: Cambridge University Press. (The IPCC has defined deforestation
as the “permanent removal of forest cover and withdrawal of land from forest use, whether deliberately
or circumstantially,” and deploys a minimum crown cover criterion of 10 percent to differentiate between
forests and non-forests. If crown cover is reduced below this threshold, deforestation has occurred. The
IPCC could not agree on a definition for forest degradation.) For a review of definitional issues associated
with the term deforestation, see IPCC. Definitions and Methodological Options to Inventory Emissions from
Direct Human-induced Degradation of Forests and Devegetation of Other Vegetation Types. IPCC National
Greenhouse Gas Inventories Programme, Kanagawa, Japan

14 FAO (2007). Definitional issues related to reducing emissions from deforestation in developing countries,
(2007), p. 10. FAO, Rome (defining forest degradation as “changes within the forest class [...], which
negatively affect the stand or site and, in particular, that lower the biological productivity capacity and
diversity”). Although more subtle than deforestation, degradation results in significant carbon emissions,
but it is comparatively more difficult to identify and monitor forest degradation than deforestation.

15  See generally. Geist, H. Lambin, E. (2001). What drives tropical deforestation? A meta-analysis of proximate
and underlying causes of deforestation based on subnational case study evidence. International Geosphere-
Biosphere Programme (IGBP LUCC Report Series; 4 Louvain-la-Neuve.

16  Karousakis, K. (2007). Incentives to reduce GHG emissions from deforestation: lessons learned from Costa
Rica and Mexico, p. 17. Paris, France: OECD.
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schemes relatively worthless, as the incentives provided could not compete with agricultural
profits.™”

The persistent availability of various subsidies, tax incentives, and under-priced public lands and
natural resources for agricultural activities, including timber and first generation biofuels, ensure
that government measures supporting income generation from forest conservation cannot effectively
function. Similarly, government financial policy works against REDD objectives when providing funds
to roads, hydropower development, and other public works that can fragment, and lead to mass
migration into, forest areas. Governments have used land ownership and use rights policies to
encourage land uses other than forest conservation, and often fragments of such policies remain in
tax and property codes, undermining new national carbon sequestration goals. As Table 1 shows,
countries examined in the case studies (Brazil, Cameroon, Guyana and Papua New Guinea) and
Indonesia (which is included in the table due to its significant forest carbon emissions) show a range
of the deforestation and forest degradation drivers described above, as well as unique policy and law
variables that have historically fed into those drivers.

Table 1: lllustration of policies behind recent deforestation drivers

Country Main driver(s) Key underlying policy and law variables

Guyana e Mineral exploration e Income tax law allows a developer to gain a tax reduction for

expenditures in clearing trees.

Indonesia e Export of wood and Export tariffs on round-wood were used to expand the wood-
processed wood processing industry in the 1980s and 1990s. This achieved the
products desired result but resulted in inefficient use of resources and

e lllegal logging increased deforestation.

e Oil palm and In 1998 following the Asian financial crisis, Indonesia was
small-scale rubber requested by the IMF to abolish export tariffs, which mobilized
plantations international trade but triggered extensive deforestation. The

® Population growth result was an increase of over 200 percent in log exports from

e Forest fires in dry El 1991-1997 to 2000.

Nifio years A 1980s transmigration policy allowed 26.6 million hectares of
land to be converted to other uses.

Cameroon * Agricultural A 1985 economic recession spurred a demand for food crops

intensification
Population growth
Shifting cultivation

in the country, with increased deforestation as a result.

17 In fact, many PES studies failed to even consider what the opportunity cost of a PES scheme for landowners
was. See Wertz-Kanounnikoff, S. and Kongphan-Apirak, M. (2008). Reducing emissions in Southeast Asia:
A review of drivers of land-use change and how payments for environmental services (PES) schemes can
affect them, p. 14. Working Paper No. 41. Bogor, Indonesia: CIFOR.
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Country Main driver(s) Key underlying policy and law variables

Brazil e Land ownership and | e From the 1960s to the 1980s, the Brazilian government
usage incentives promoted occupation and development of public lands in the
e Agriculture and cattle Amazon with massive infrastructure, land titling tax incentives
pasture and “free-trade zones”.
¢ Bio-fuel plantations * Recent programmes such as the National Institute for
¢ Roads Colonization and Agrarian Reform in Brazil, and federal law
* Hydropower encourages land exploitation by enabling land users to obtain

legal title (usucapiao) over land they have developed and used
for five uninterrupted years.
® The devaluation of the Brazilian real made Brazilian beef more
competitive, but also doubled the price for beef, creating an
incentive for ranchers to expand pasture areas.
Papua New ¢ lllegal logging ¢ Although forestry laws are in place, 90 percent of all logging in
Guinea PNG is estimated to be performed illegally, due to lack of prior
and informed consent by traditional landowners and the failure
of the PNG Government to follow and enforce its own forestry
laws.

Sources: Brann (2002); Government of Indonesia (2007); Westholm et al. (2009); Pfaff (1997); Brazilian Art. 1239,
Law no. 10406/2002; Brown (2008).

Conversion of forested land into agricultural land is highly profitable in tropical developing countries
with fertile land and inadequate regulatory checks. Such market failures are rendered more severe by
the increased profitability attached to conversion of standing forest land vis-a-vis degraded land (as
the conversion of standing forests obtains potentially greater revenue from the sale of timber, which
can be used to finance the operation). Therefore, if the conversion of already degraded lands were
made financially more attractive, this could ensure some protection for standing forests.'® Contracts
or regulations offering payments for carbon sequestration services could assist in incentivizing
conservation rather than deforestation.

In addition to removing existing perverse incentives in national and sub-national laws, governments
should learn from their mistakes by ensuring greater strategic planning in the development of new
incentives, as unintentional negative side effects may be present even in seemingly beneficial laws.
In this regard, integrated decision-making tools such as Environmental Impact Assessment (EIA) and
Strategic Environmental Assessment (SEA) can ensure legal incentives are developed with greater
foresight. At the sub-national and community level, participatory land-use planning offers another
legal mechanism to ensure incentives do not result in unintended harmful outcomes.

18 Ibid.
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2. Legal clarity and national capacity for REDD

Regardless of the form of a post-2012 climate agreement, national laws and regulations are likely
to play a key role in creating and guiding REDD systems on the ground. Once a future global
REDD regime is established, it is essential that it operates within national legal frameworks that are
customized to the specific needs of each country, but which strive to achieve the “three e” REDD
goals of equity, efficiency, and effectiveness, as well as clarity. To date, national legal frameworks
are often characterized by a general lack of clarity and a wide diversity in instruments guiding the
reduction of emissions from deforestation and forest degradation, deterring potential funders and
constituting an obstacle to the overall functioning of such systems.

In most countries currently expected to host REDD projects and the four countries in the case
studies presented in this volume, REDD pilot projects currently fall within the scope of existing
forestry legislative decrees and regulations, as well as national climate change policies, which are
not legally binding. Governments in these situations generally have two options, either to re-frame
existing forestry laws to include climate mitigation benefits, or to create a new REDD law. Both
approaches can potentially lead to conflicts and confusion about the applicable law, if countries fail
to provide for appropriate coordination.' In countries with federalist systems, such as Brazil, or in
highly decentralized government systems, uncertainty may arise from conflicting federal and state
government decrees and can add yet another element of confusion for project participants.

Under the World Bank Forest Carbon Partnership Facility (FCPF), which aims at building capacity
for REDD, non-binding aspirational REDD national policy documents such as Readiness Plan Idea
Notes (R-PINs) and Readiness Plans (R-PLANSs) are being developed. Various criticisms have been
raised for an alleged lack of adequate consideration of governance issues in REDD R-PLANSs, levelled
against both the World Bank FCPF that is responsible for approving these plans and many of the
countries responsible for their drafting,.2°

The same general lack of clarity is true of national frameworks for REDD projects under development
in anticipation of an international post-2012 climate agreement. To date, only Indonesia has
developed a single piece of national legislation entirely devoted to REDD with a supporting national
REDD revenue-sharing regulation, although no projects have yet tested it in practice.?’ The passage
of legislation on climate change® and protected areas® in the Amazonas State in Brazil gave
project participants clear guidelines for the design and distribution of project benefits for the pilot

19 Rosenbaum, K.L., Schoene, D. and Mekouar, A. (2004). Climate change and the forest sector. Possible
national and subnational legislation, pp. 21-24. FAO Forestry Paper 144. Rome, Italy: FAO.

20  See generally, Davis, C. et al. (2009). “A Review of 25 Readiness Plan Idea Notes from the World Bank Forest
Carbon Partnership Facility”. WRI Working Paper. Washington DC, USA: World Resources Institute; see also
Dooley, K. et al. (2008). “Cutting Corners: World Bank’s forest and carbon fund fails forests and people”.

21 “Procedures for Reducing Emissions from Deforestation and Forest Degradation”, Minister of Forestry
Regulation P.30/2009, 1 May 2009, Indonesian Minister of Forestry (hereafter “Indonesian REDD Regulation”);
“Procedure for Revenue-Sharing in REDD Projects”, Minister of Forestry Regulation P. 36/Menhut-11/2009,
Indonesian Ministry of Forestry (hereafter “Indonesian REDD Revenue-Sharing Regulation”).

22  Law for the State Policy for Climate Change (Lei da Politica Estadual de Mudangas Climaticas, PEMC-AM)
Law, no. 3.135 (June 5, 2007), State of Amazonas.

23  State Protected Areas System (Sistema Estadual de Unidades de Conservagcdo, SEUC-AM), State of
Amazonas.



project. In this connection, the case study on the Juma Project in Amazonas offers an example
of how synchronized federal-state policies on REDD can help facilitate REDD project design and
management.?

Capacity building and legal drafting will need to be tailored to the various developing countries that
are most likely to host REDD projects. Although some such countries have sophisticated legislative
and regulatory frameworks in place, they historically suffer from inadequate enforcement and rule
of law (e.g., Brazil). Others may have underdeveloped or anachronistic legislative frameworks for
environmental and natural resource management (e.g., many African countries).

Despite the potential for forest carbon sequestration to harness vast sums of private capital under a
future agreement, markets are not perfect and thus require well designed legal and policy frameworks
to guide them properly. This is especially significant in the case of countries likely to host REDD
programmes, where rule of law and institutions are weak and corruption is rife, as seen in Table 2.

24 Hall, A. (2008). “Better Red than Dead: Paying People for Environmental Services in Amazonia”. Phil. Trans.
R. Soc. B. 363(1498): 1925-1932, at 1928; see also Baker & McKenzie. (2009). “Background Analysis
of REDD: Regulatory Frameworks”, pp. 53-54. Report prepared for the Terrestrial Carbon Group and
UN-REDD Programme. Sydney, Australia: Baker & McKenzie.
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Table 2: Recent trends (2002 - 2005) in selected governance indicators for the eight
countries representing 70% of total emissions from land use identified by Stern

(2006)*
Country/Governance Year Bolivia Brazil Came- Congo | Ghana | Indo- Malaysia PNG AVG
Indicator roon D.R. nesia
Government 2005 | 2390 | 55.0T | 2150 | 1.0l 53.6 37.37 | 80.4l | 16.7) | 36.180
Effectiveness’

2002 | 354 53.6 25.8 1.4 54.5 34.0 80.9 21.5 38.39
Regulatory Quality? 2005 | 32.70 | 55.00 | 23.3T | 457 49.5 36.6T | 66.8/ | 19.8] | 36.03/

2002 | 47.8 61.1 21.7 4.4 44.3 23.6 67.5 35.5 38.24
Rule of Law?® 2005 | 27.1) | 43.0) | 1557 | 1.0 | 48.3 20.3T | 66.2T | 18.8T | 30.03T

2002 | 29.8 43.3 10.1 1.0 49.0 18.3 66.4 14.9 28.85
Control of Corruption* | 2005 | 23.6T | 48.30 | 8.4/ | 3.0T | 453 2127 | 64.50 | 12.8l | 28.39)

2002 | 22.5 54.4 10.8 2.0 44.6 6.9 66.7 25.0 29.11

This table shows the percentile rank on each governance indicator. Percentile rank indicates the percentage
of countries worldwide that rate below the selected country (subject to margin of error). Higher values
indicate better governance ratings. Percentile ranks have been adjusted to account for changes over time
in the set of countries covered by the governance indicators.

1 Government effectiveness measures the quality of public services, the quality of the civil service and the
degree of its independence from political pressures, the quality of policy formulation and implementation,
and the credibility of the government's commitment to such policies.

2 Regulatory quality measures the ability of the government to formulate and implement sound policies and
regulations that permit and promote private sector development.
3 Rule of law measures the extent to which agents have confidence in and abide by the rules of society, in

particular the quality of contract enforcement, the police, and the courts, as well as the likelihood of cri